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companies (defined simply as “companies in which the investors or [their] affiliates invest”).  
Currently, major investors in a depository institution or its holding company would be subject 
to similar restrictions under existing laws or pursuant to rebuttal of control or similar 
agreements with bank regulators.  The policy statement appears to broaden those restrictions 
by, among other things, covering all investors, regardless of the size of their investment, and 
applying them to any entity in which an investor or its affiliates invest, regardless of the size of 
that ownership interest.

Secrecy Law Jurisdictions.  Investors would not be permitted to employ ownership structures 
“utilizing entities that are domiciled in bank secrecy jurisdictions”.  The proposed policy 
statement does not indicate which jurisdictions the FDIC considers “bank secrecy jurisdictions.”  
The policy statement says that this prohibition would not apply to investors which (1) are 
subsidiaries of a company that is subject to comprehensive consolidated supervision (i.e., bank 
holding companies) and (2) agree to provide information to bank regulators about their non-
domestic operations.

Continuity of Ownership.  Investors would be prohibited from selling their interests in the 
acquired depository institution for three years without prior FDIC approval.  As proposed, this 
restriction would also prohibit the completion of an initial public offering during this time 
without FDIC consent. Note that in the recent sale by the FDIC of the failed BankUnited to 
investors, the FDIC imposed an 18 month transfer restriction, subject to various de minimis and 
other exceptions, on the investors as part of the loss-sharing agreement.  

Special Owner Bid Limitation.  A 10% or greater shareholder of a depository institution that 
fails would not be permitted to bid for the assets or deposits of that institution.

Disclosure.  Investors would be required to provide the FDIC with information about 
themselves and all entities in the ownership chain, including the size of their funds, 
diversification, return profile, marketing documents, management team and the business 
model, as well as other information that the FDIC may request.  The policy statement does not 
limit this information requirement to the largest investors (which would typically need to 
provide at least some of this information in order to comply with the Change in Bank Control 
Act or similar regulations).
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For more information, please contact your relationship partner or any of the following members 
of the Firm’s Financial Institutions Group:

Lee Meyerson
(212) 455-3675
lmeyerson@stblaw.com

Gary Rice
(212) 455-7345
grice@stblaw.com

Maripat Alpuche
(212) 455-3971
malpuche@stblaw.com

Ellen Patterson
(212) 455-2499
epatterson@stblaw.com

This memorandum is for general information purposes and should not be regarded as legal advice.  Please 
contact your relationship partner if we can be of assistance regarding these important developments.  The 
names and office locations of all of our partners, as well as our recent memoranda, can be obtained from 
our website, www.simpsonthacher.com. 

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are 

rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to 

any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in 

connection with the use of this publication.
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